CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM
Study L-637 January 8, 2008

Memorandum 2008-3

Revision of No Contest Clause Statute (Discussion of Issues)

At the December 2007 meeting, the Commission considered a staff draft
recommendation on revision of the no contest clause statute. The Commission
approved that draft, with changes on a few points, and instructed the staff to
prepare a revised staff draft that would implement the Commission’s decisions.
The revised draft is attached to this memorandum.

This memorandum includes further discussion of the enforcement of a no
contest clause in response to a creditor claim or property ownership dispute. A
supplement to this memorandum will discuss transitional issues with respect to
the proposed law.

After reviewing the attached draft and considering the matters discussed in
this memorandum and its supplement, the Commission should decide whether
to adopt the revised draft as its final recommendation, with or without any
changes.

All statutory references in this memorandum are to the Probate Code.

CREDITOR CLAIMS
Background

Under existing law, a transferor can draft a no contest clause that would be
triggered by a beneficiary filing any creditor claim against the transferor’s estate,
including a claim for debts that have not yet arisen and that are not anticipated
by the transferor. Such broad application can be used to deter bogus claims that
may be raised for the first time after the transferor’s death.

However, such open-ended application to all creditor claims can also result in
unintended consequences, by applying the no contest clause to a creditor claim
that the transferor did not anticipate and would not have intended to be subject
to the no contest clause.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
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For example, suppose a transferor executes an estate plan with a no contest
clause that applies, by its terms, to all creditor claims. The estate plan makes a
gift of $50,000 to each of the transferor’s four grandchildren. Ten years later, one
of the grandchildren contracts to build an addition to the transferor’s home, for
$25,000. The work is performed, but before the debt is paid, the transferor dies. If
the no contest clause applies to the creditor claim, the beneficiary must choose
between claiming the $25,000 contractual debt (thereby forfeiting the $50,000 gift)
or waiving the debt in order to receive the $50,000 gift. Under those facts, it
seems unlikely that the transferor would have intended the no contest clause to
apply to the later-arising contractual debt.

Other unanticipated “creditor claims” might include a petition for a statutory
family allowance, a claim for reimbursement of the expenses of the transferor’s
last illness, or a claim for reimbursement of the transferor’s funeral expenses. See
Section 11421. It is unlikely that a transferor would intentionally condition a gift
on the waiver of such claims.

Furthermore, enforcement of a no contest clause against such claims would
seem to violate public policy, by punishing a person for making a claim for
support or compensation that is guaranteed by statute.

Proposed Revision

In order to avoid the unintended application of a no contest clause to
unanticipated creditor claims, the Commission decided that the proposed law
should differentiate between a creditor claim for a pre-existing debt that is
specifically identified in a no contest clause (which the attached draft calls a
“specified debt”), and a debt that arises after execution of the no contest clause or
that is not specifically identified as being subject to the clause (which the
attached draft calls an “unspecified debt”).

As under existing law, there would be no limitation on the enforcement of a
no contest clause against a beneficiary who brings a creditor claim for a specified
debt. That would continue the ability of a transferor to use a no contest clause to
create an express forced election with respect to known debts.

However, the attached draft would provide a probable cause defense for a
beneficiary who brings a creditor claim for an unspecified debt. So long as the
beneficiary has probable cause to bring the creditor claim, doing so would not
cause a forfeiture under the no contest clause. In the hypothetical above, the
amount owed the grandchild for work on the transferor’s house would be an



unspecified debt. Therefore, the grandchild could make a creditor’s claim for
payment of the debt without forfeiting the gift made by the estate plan. Similarly,
a beneficiary could make a legitimate claim for a family allowance, compensation
of funeral expenses, or the like without forfeiture of the gift made by the
transferor’s estate plan.

By contrast, a beneficiary who files a bogus creditor claim in order to harass
or pressure the transferor’s estate would still forfeit under the no contest clause.
The probable cause exception would not save a person making an unjustified

creditor claim.

Implementing Language

The approach described above is implemented in the attached draft by
revising proposed Sections 21310 and 21311 as follows:

§ 21310. Definitions

21310. ...

(f) “Specified debt” means a debt or liability that satisfies both
of the following conditions:

(1) The debt or liability is expressly identified in a no contest
clause, either individually or as part of an identifiable class of debts
or liabilities, as being subject to the no contest clause.

(2) The debt or liability arose before the execution of the no
contest clause that identifies it.

(g) “Unspecified debt” means a debt or liability that is not a
specified debt.

§ 21311. Enforcement of no contest clause

21311. (a) A no contest clause shall only be enforced against the
following types of contests:

(3) The filing of a creditor’s claim or prosecution of an action
based on it, for a specified debt.

(4) The filing of a creditor’s claim or prosecution of an action
based on it, without probable cause, for an unspecified debt. A no
contest clause shall only be enforced under this paragraph if the no
contest clause expressly provides for that application.

Comment. ...

Subdivision (a)(3) continues former Section 21305(a)(1) without
substantive change, except that a debt or liability must pre-date a
no contest clause in order to be subject to the no contest clause
under this provision. See Section 21310(f) (“specified debt”).
Probable cause is not a defense to the enforcement of a no contest
clause under this provision.



Subdivision (a)(4) is new. It provides for limited enforcement of
a no contest clause against a creditor claim based on a debt or
liability that arises after the execution of the no contest clause or
that is not expressly identified in the no contest clause as being
subject to the no contest clause. See Section 21310(g) (“unspecified
debt”). The no contest clause must expressly provide for such
application. Probable cause is a defense to the enforcement of a no
contest clause under this provision.

Should this substantive reform of existing law be included in the proposed

law?

PROPERTY DISPUTES
Background

Existing law provides for the application of a no contest clause to an “action
or proceeding to determine the character, title, or ownership of property.” See
Section 21305(a)(2).

That language allows a transferor to create a forced election, providing that a
beneficiary who contests the transferor’s ownership of purported estate assets
forfeits any gift to that beneficiary made by the estate plan.

There are two issues relating to that provision that need to be considered.
They are discussed below.

Problem with Existing Language

The existing statutory language appears to be overbroad. Any action that
would determine a beneficiary’s right to a gift under an estate plan could be
characterized as an action to determine the “title or ownership of property.”
Under that reading, a no contest clause could be enforced against any pleading
that would determine the distribution of property under the transferor’s estate.

The proposed law would restate the property dispute provision, so as to
continue its substance while preventing an overbroad interpretation. At the
December 2007 meeting, the Commission approved that general approach and
gave the staff additional guidance on drafting the restated provision. Consistent
with that guidance, the attached draft includes the following provision on the
enforcement of a no contest clause against a property ownership dispute:



§ 21311. Enforcement of no contest clause

21311. (a) A no contest clause shall only be enforced against the
following types of contests:

(2) A pleading to challenge a transfer of property on the
grounds that it was not the transferor’s property at the time of the
transfer. A no contest clause shall only be enforced under this
paragraph if the no contest clause expressly provides for that
application.

That language focuses on the key issue: Is the beneficiary challenging the
transferor’s dispositional control of a transferred asset? If so, then the no contest
clause could be enforced.

That would continue a transferor’s ability to use a no contest clause to create
a marital forced election. For example, suppose a transferor believes that her
surviving spouse has some community property interest in her estate, but is
unsure of its magnitude. In order to avoid costly litigation to quantify the
surviving spouse’s community property interest, the transferor leaves her
surviving spouse a large gift, combined with a no contest clause providing
expressly that all of the property listed in the estate plan is her separate property
and that any pleading filed by the surviving spouse asserting a community
property interest in that property will cause the forfeiture of the gift. Under the
proposed language, the no contest clause would be enforceable (as it would be
under existing law).

By contrast, if the surviving spouse does not assert any community property
interest in estate assets, but merely files a petition for construction of an
ambiguous term, a no contest clause could not be enforced against that petition
(again, that result would be consistent with existing law).

The staff believes that the proposed language accomplishes the goal of
preserving and clarifying the substance of existing law, and recommends that
it be included in the proposed law.

Bifurcation of Property Dispute Provision

In addition to clarifying the provision as discussed above, the Commission
also directed the staff to consider whether it might be feasible to change the rule
substantively, so as to treat property ownership disputes in the same way as
creditor claims.



In other words, would it be workable to differentiate between a property
ownership dispute that involves “specified” property as opposed to an
ownership dispute involving “unspecified” property? A no contest clause would
then apply without limitation to a pleading that disputes the transferor’s
ownership of specified property, but there would be a probable cause defense for
a beneficiary who disputes the transferor’s ownership of unspecified property.

Thus:

§ 21310. Definitions

21310. .

(h) ”Spec1f1ed property” means property that satisfies both of
the following conditions:

(1) The property is expressly identified in a no contest clause,
either individually or as part of an identifiable class of property, as
being subject to the no contest clause.

(2) The property is purported to have been acquired by the
transferor before the execution of the no contest clause that
identifies it.

(i) “Unspecified property” means property that is not specified

Qrogerty.

§ 21311. Enforcement of no contest clause

21311. (a) A no contest clause shall only be enforced against the
following types of contests:

(2) A pleading to challenge a transfer of specified property on
the grounds that it was not the transferor’s property at the time of
the transfer.

(3) A pleading, filed without probable cause, to challenge a
transfer of unspecified property on the grounds that it was not the
transferor’s property at the time of the transfer. A no contest clause
shall only be enforced under this paragraph if the no contest clause
expressly provides for that application.

The staff believes that approach would be problematic for a transferor who
wants to create a marital forced election. It seems likely that the typical intention
of a transferor who creates a marital forced election would be to deter a
surviving spouse from claiming any interest in the transferor’s estate. The
approach described above would make that difficult.

Suppose, for example, that a transferor owns a large business. He believes
that it is mostly his separate property, but that his wife has some community

property interest as a result of investments of time and money into the business



during their marriage. He wants to avoid post-death litigation to determine the
extent of his wife’s interest in the business. In 2005, he creates a revocable trust
that provides a large gift to his wife on his death, declares the business to be
entirely his separate property, and includes a no contest clause that expressly
provides for forfeiture of the wife’s gift if she claims a community property
interest in the business. He dies in 2010, without having amended his estate plan.
His surviving spouse takes the gift and then proceeds to claim a community
property interest in the business’ income and appreciation in value from 2005 to
2010. That would arguably be a dispute as to the ownership of unspecified
property, because the value being claimed would have been created after
execution of the no contest clause. The probable cause exception would then
apply and the surviving spouse would not forfeit the gift.

In order to avoid that sort of gap in coverage, a transferor would need to
repeatedly amend the no contest clause, so as to roll its date of application
forward to cover property interests acquired since the preceding amendment.

The staff recommends against the approach described above. A transferor
who wishes to create a marital forced election will typically want to make it
comprehensive. The proposed approach would make that difficult and costly to
accomplish, to little purpose.

Alternative Bifurcation of Property Disputes

Neil Horton has informally suggested another possible approach to property
disputes: differentiate between a community property claim and all other sorts of
property ownership disputes. A forced election would still apply without
limitation to a community property dispute. A probable cause defense would be
created for other types of property ownership disputes. Thus:

§ 21311. Enforcement of no contest clause

21311. (a) A no contest clause shall only be enforced against the
following types of contests:

(2) A pleading to challenge a transfer of property on the
grounds that the property is the community property of the
transferor’s surviving spouse or surviving domestic partner. A no
contest clause shall only be enforced under this paragraph if the no
contest clause expressly provides for that application.

(3) A pleadm,q, other than a pleading under paragraph (2), filed
without probable cause, to challenge a transfer of property on the
orounds that it was not the transferor’s property at the time of the
transfer. A no contest clause shall only be enforced under this
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paragraph if the no contest clause expressly provides for that
application.

Comment. ...

Subdivision (a)(2) continues former Section 21305(a)(2) with
respect to a claimed community property interest in purported
estate assets. The no contest clause must expressly provide for such
application. Probable cause is not a defense to the enforcement of a
no contest clause under this provision.

Subdivision (a)(3) is new. It provides for limited enforcement of
a no contest clause against a beneficiary who disputes the
transferor’s ownership of a purported estate asset on grounds other
than a claim that the asset is community property. The no contest
clause must expressly provide for such application. Probable cause
is a defense to the enforcement of a no contest clause under this
provision.

This would preserve the ability to use a no contest clause to create a forced
election with respect to the thorniest property characterization issue: the tracing
and valuation of community property.

However, the approach described above would limit the ability to create a
forced election as to other types of property ownership disputes.

The staff invites comment on the merits of this alternative approach.

Respectfully submitted,

Brian Hebert
Executive Secretary



